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Court of Appeals of the District of Columbia 

No. 5380. 

Frederick Shortsleeves, Appellant, 
vs. f 

The Capital Traction Company, a Corporation. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 74665. 

Frederick Shortsleeves, Plaintiff, 
vs. 

The Capital Traction Company, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the aibove-entitled 
cause, to-wit: 

1 Declaration. 

Filed January 20, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 74665. | 

Frederick Shortsleeves, Plaintiff, 
vs. 

The Capital Traction Company, a Corporation, Defendant. 

The plaintiff, Frederick Shortsleeves, sues the defendant, 
The Capital Traction Company, a body corporate, having 

1—5380a 
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offices and agents, and doing business in the District of Co¬ 
lumbia, for that heretofore, to-wit, on the 9th day of No¬ 
vember, 1927, the defendant was a common carrier by street 
railway in the District of Columbia, maintaining and oper¬ 
ating, by and through its agents and servants, certain street 
railway cars along certain of the streets, avenues and high¬ 
ways of the said District of Columbia, including 17th Street, 
N. W. between G Street and Pennsylvania Avenue, N. W.; 
that it became and was the duty of the said defendant, The 
Capital Traction Company, in the operation and mainte¬ 
nance of the said street railway cars as aforesaid, to use 
and exercise reasonable care and caution so that persons, 
including the plaintiff, using the streets and highways of 
the District of Columbia in a lawful manner, as they have a 
right to do, should not be injured by reason of the negligent 
operation of'said defendant in the operation of the said 
street railway cars as aforesaid; that on the said 9th day of 
November, 1927, between the hours, to-wit, of 12 and 1 
o'clock P. M. at the place aforesaid, the plaintiff while cross¬ 
ing from the west side to the east side of said 17th 
2 street near the intersection of said 17th street with 
Pennsylvania Avenue, and as the said plaintiff had 
reached a point on 17th Street near the center of said street, 
and while using every due care on his part—instead of said 
defendant managing, controlling and operating its car 
through its agents and servants with due care and pru¬ 
dence, as it was approaching said plaintiff, as was its duty, 
and without giving due warning of its approach to said 
plaintiff, and without slowing down to a reasonable speed 
and without keeping a careful and proper lookout and not 
stopping or slowing down, as was its duty as aforesaid, the 
said defendant, not mindful of its duties in the premises, 
negligently and carelessly failed to slow down or stop its 
said car before it had reached the point where said plaintiff 
was crossing as aforesaid, and negligently and carelessly 
ran said car into said plaintiff with force and violence, and 
hurled, knocked and pushed him with great force to the 
ground and otherwise forced the plaintiff along said street, 
whereby and as a result of which, his head was severely and 
painfully lacerated and contused, his right arm and wrist 
sprained and injured, his nervous system severely shocked, 
and severe and painful abrasions were sustained over his 
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right eye, causing a permanent impairment tp the sight of 
his right eye, and he has incurred large expanses for hos¬ 
pital and medical treatment, all to the damag^ of the plain¬ 
tiff in the sum of $10,000.00. 

Wherefore the plaintiff brings this suit am|l claims dam¬ 
ages in the sum of $10,000.00, besides costs. 

FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorneys for Plaintiff. 

3 Plea. 

Filed February 14, 1928. j 
******* 

For a plea to the declaration of the plaintiff, the de¬ 
fendant admits that it is a body corporate; that on the 9th 
day of November, 1927 it was doing business as a common 
carrier by street railway in the District of Columbia and 
operating its street cars along the streets named in the 
declaration; that it was its duty in the operation and main¬ 
tenance of its said cars to exercise reasonable care so that 
pedestrians, including plaintiff, using the streets in a lawful 
manner should not be injured through the negligent opera¬ 
tion of the said cars. All the other averipents of said 
declaration are denied. And the defendant! further says 
that the injuries, if any, suffered by the plaintiff upon the 
alleged occasion in question were caused by Jiis own want 
of care in so negligently conducting himself | upon the oc¬ 
casion in question as to be struck by the re^r end of one 
of defendant’s cars as it rounded a curve at; the intersec¬ 
tion of 17th Street and Pennsylvania Avenue, N. W., in a 
lawful and careful manner and without any negligence on 
the part of the defendant or any of its servants or 
emplovees. 

G. THOMAS DUNLOP, 
Attorney for Defendant. 

February 14, 1927. 

4 Memorandum of Court. 

Filed March 6, 1930. 

***** *| * 

This case was tried to a jury last month and the jury 
reported that they were unable to agree, ahd thereupon 
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they were discharged from a further consideration of the 
case. The pending motion is based upon the condition of 
the health of the plaintiff, who is now past eighty years 
of age. According to the affidavits of his daughter and 
his physician, both of whom testified in his behalf, his 
health is declining, and both of the affiants swear that 
during the last few months a marked change for the worse 
in the plaintiff’s condition has been noticed. The affiant- 
daughter states that it is certain that the plaintiff could 
not again testify unless the case is speedily set for a re¬ 
hearing: and the physician in his affidavit states that, in 
his opinion, unlbss the re-trial is heard speedily, the plain¬ 
tiff could not possibly undergo the ordeal of testifying. 

Motions to grant a re-trial speedily after the first trial, 
in which neither side succeeded in persuading the jury to 
a verdict, are rarely if ever granted. There are a num¬ 
ber of cases that have been specially set for different days 
in the immediate future in which no trial has yet been had, 
and in which the parties have established priorities of time 
in the bringing of their cases to issue and setting them 
down upon the trial calendar. It would be unjust to these 
litigants to gitfe the plaintiff a speedy re-trial of his case 
ahead of these other litigants to whom reference has 

5 been made. Once the Court opens the door to appli¬ 
cations of this character, based upon the considera¬ 
tions urged in support of the pending motion, many such 
applications will follow. Indeed, on the same day that 
the pending motion was argued, a motion was made in an¬ 
other case to advance for trial a cause, no trial of which 
had theretofore been had, upon the ground of the age and 
infirmities of the plaintiff, and this motion was overruled. 

However, in the pending case it was obvious to the Court 
at the trial, which lasted two days, that the condition of 
the plaintiff is one of considerable feebleness. How far 
that condition is attributable to his age or to the injuries 
that he received at the time of the accident which gave 
rise to this action, the Court is, of course, unable to say; 
although it was testified in his behalf by his attending 
physician that his present condition was at least in part, 
due to the injuries. In the light of these circumstances 
the Court' is disposed to give him another trial, but at a 
time that will not affect the rights of litigants in other 
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cases, to whom reference has been made above. The Court 
has concluded to advance the cause for a re-trial, to be put 
down on the daily call for that purpose on' Monday, May 
2Gth, next; and it is so ordered. 

F. L. SIDDONS, 

Justice. 

March 6, 1930. 

6 Defendant’s Instructions. 

Filed June 9, 1930. j 

*##■*#*• 
Defendant’s Requested Instruction No. 3. 

The plaintiff charges in his declaration that his injuries 
were caused by his being struck by the south-bound car of 
the defendant company while the said car was in motion, 
and unless the plaintiff establishes this fact, b^ a preponder¬ 
ance of the evidence, then your verdict must be for the 
defendant. 

Granted. 1 

Ex. 1 

F. L. S. 

Memorandum. \ 

June 9, 1930.—Jury sworn. Verdict for the defendant. 

I 

Motion for a New Trial. 

Filed June 13, 1930. 

* • * * * * 

Now comes the plaintiff and moves the Court' for a new 
trial in the above entitled cause, and for reasons therefor 
shows to the Court: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evi¬ 
dence. 

3. That the Court erred in granting defendant’s Re¬ 
quested Instruction No. 3. 

2—5380(2 i 
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4. That the Court erred in granting defendant’s Re¬ 
quested Instruction No. 6. 

FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorneys for Plaintiff. 

Messrs. Hogan and Jones, 

Colorado Building, 

Attorneys for Defendant: 

7 Please take notice that the above mention will be 

heard before one of the justices holding circuit court 
on Friday, June 20, 1930, at ten o'clock, or as soon there¬ 
after as counsel can be heard. 

FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorneys for Plaintiff. 

Service of above motion acknowledged this 13 day of 
June, 1930. 

HOGAN, DONOVAN, JONES, HART- 
SON & GUIDER, 

Attorneys for Defendant. 

Supreme Court of the District of Columbia. 

Tuesday, June 24, 1930. 

Session resumed pursuant to adjournment, Hon. F. L. 
Siddons, Justice, presiding. 

* * # * * * m 

Upon consideration of the motion filed herein for a new 
trial, after argument of the respective attorneys of record 
thereon, it is ordered that said motion be, and the same is 
hereby overruled, and judgment on verdict is ordered. 
Wherefore, it is considered that plaintiff take nothing hv 
this action, that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

Friday, July 11th, 1930. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 
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Upon motion of plaintiff’s attorneysof record and 

8 without objection from defendant’s attorneys, it is 
ordered that the time within which t<b file the pro¬ 
posed bill of exceptions in this cause be, and the same is 
hereby extended to and including the 16tl) day of Au¬ 
gust 1930. 

The plaintiff by his said attorneys, now j.n open court, 
notes an appeal to the Court of Appeals, front the judgment 
rendered in this cause on June 24, 1930: ^hereupon the 
maximum of an undertaking for costs is hfereby fixed in 
the sum of One Hundred Dollars, with leave to deposit the 
sum of Fifty Dollars with the clerk in lieu thbreof. 

Memoranda. 

Julv 11, 1930.—Undertaking on appeal approved and 
filed. ' 

August 12, 1930.—Time to file Bill of Exceptions ex¬ 
tended to September 15, 1930. 

9 Designation of Record. 

Filed July 30, 1930. 


Comes now the plaintiff, Frederick Shortfeleeves, by his 
attorneys, and designates the following parts of records 
and proceedings in the above entitled cause,; deemed neces¬ 
sary or material for the questions raised on!appeal: 

1. Declaration (Filed Jan. 20, 1928). 

2. Plea (Filed Feb. 14, 1928). 

3. Defendant’s Requested Instruction No. 3 (Filed June 
9, 1930). 

4. Verdict of Jury (Filed June 9, 1930). 

5. Motion for New Trial (Filed June 13,1030). 

6. Notation of overruling of Motion for New Trial (Filed 
June 24.1930). 

7. Judgment on Verdict (Filed June 24, 1930). 

8. Notation of appeal in Open Court ((Filed Julv 11, 
1930). 

9. Appeal Bond for costs (Filed July 11, 1930). 

10. Bill of Exceptions. 
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11. Assignment of Errors. 

12. This Designation. 

FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorneys for Plaintiff. 

Service of the foregoing Designation of Record acknowl¬ 
edged this 30th dav of Julv, 1930. 

FRANK J. HOGAN, 
EDMUND L. JONES, 
Attorneys for Defendant. 

10 Memorandum. 

September 13, 1930.—Proposed Bill of Exceptions and 
Notice, filed. 

Assignment of Errors. 

Filed Sep. 13, 1930. 

******* 

Comes now tile plaintiff, by his attorneys, and complains 
of and assigns error committed by the Court in the above 
entitled cause, in the following particular: 

1. In granting defendant’s Requested Instruction No. 3. 
FRED B. RHODES, 

MARCUS BORCHARDT, 

Attorneys for Plaintiff. 

Service of the above Assignment of Errors acknowledged 
this 13th dav of September, 1930. 

FRANK J. HOGAN, 
EDMUND L. JONES, 
Attorneys for Defendant. 

Memorandum. 

October 6, 1930.—Orders of Court of Appeals extending 
time from day to day to file transcript of record, to and 
including April 1, 1931, filed. 

11 Supreme Court of the District of Columbia. 

Tuesday, March 3rd, 1931. 

Session resumed pursuant to adjournment, Hon. Wendell 
P. Stafford, Justice, presiding. 


9 


F. SHORTSLEEVES VS. CAPITAL TRACTION CO. 

Now again comes here the plaintiff by his attorney, and 
tenders to the Court here his Bill of Exceptions taken dur¬ 
ing the trial of this cause, and prays that jit may be duly 
signed, sealed and made part of the record, now for then, 
which is done accordingly. 

(This order by Mr. Justice F. L. Siddonsj) 

12 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 11, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 74665 at! Law, wherein 
Frederick Shortsleeves is Plaintiff and The Capital Trac¬ 
tion Company, a Corporation, is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof I hereunto subsferibe my name 
and affix the seal of said Court, at the City 6f Washington, 
in said District, this 14th day of March, 1931. 

[Seal Supreme Court of the District of IColumbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

| 

13 In the Supreme Court of the District of Columbia. 

At Law. 

No. 74665. | 

Frederick Shortsleeves, 616 22nd Street, N. W., 
Plaintiff, 

vs. ; 

The Capital Traction Company, a Corporation, 36th and 
M Streets N. W., Defendant. 

Bill of Exceptions. ; 

Be it remembered that the above-entitled cause came on 
for trial before Mr. Justice Siddons of the Supreme Court 
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of the District of Columbia and a jury, plaintiff being repre¬ 
sented by Messrs. Fred B. Rhodes and Marcus Borehardt, 
and the defendant, The Capital Traction Company being 
represented by Messrs. Frank J. Hogan and Edmund L. 
Jones, and after the jury was duly qualified and sworn the 
plaintiff in order to prove the issue on his part joined, 
called Frederick Shortsleeves, the plaintiff, who testified on 
his own behalf, as follows: 

That on the 9th day of November, 1927, he was proceed¬ 
ing in a northerly direction on Seventeenth Street, North¬ 
west, in the City of Washington, District of Columbia: that 
when he reached the sidewalk on the south side of Penn¬ 
sylvania Avenue, Northwest, he turned in an easterly di¬ 
rection and proceeded to walk across the said Seventeenth 
Street; that at the time there was a northbound street ear 
of the defendant company standing still on the northbound 
track of the defendant company on the said Seventeenth 
Street; the front part of this street car was on the curve 
leading into Pennsylvania Avenue and the rear end of this 
street car was on the straight track on Seventeenth Street; 

when the plaintiff got about even with the front end 
14 of the standing northbound street car, he decided 
that by reason of the number of tracks and switches 
at this point that he would walk in rear of the street ear 
rather than in front of it; he turned and started to walk be¬ 
side the car, and between the north and southbound tracks 
in a southerly direction, for the purpose of passing in rear 
of said street car. When he had proceeded about one-half of 
the length of said street car, lie heard a noise coming from 
Pennsylvania Avenue; he turned around and saw another 
street car turning into Seventeenth Street from Pennsyl¬ 
vania Avenue and proceeding in a southerly direction. The 
southbound car was coming so fast that it was impossible 
for him to get around in rear of the northbound car, and the 
southbound car did not slacken its speed until after the acci¬ 
dent. He hurried to get around the rear end of the north¬ 
bound car, but at about this time this street car started for¬ 
ward and pushed him in front of the moving southbound 
car, which struck him, and knocked him a distance of ap¬ 
proximately ten feet and across and to the east of the north¬ 
bound car track. The northbound car did not hit him very 
hard, but merely pushed him in front of the southbound 
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street car. At the time of the accident plaintiff was seventy- 
seven years of age. The plaintiff also testified as to the in¬ 
juries received as a result of the accident (E. jpp. 5-20). 

Thereupon the plaintiff called as a witness Dr. James W. 
Hart, who testified as to the extent of plaintiff’s injuries 
and the treatment administered to the plaintiff bv him (E. 
pp. 20-23). 

15 The plaintiff thereupon rested, and jthe defendant, 
to maintain the issue on its part joined, called wit¬ 
nesses, whose testimony tended to prove jthe following 
facts: That the street car of the defendant company, which 
had been proceeding in a westerly direction on Pennsyl¬ 
vania Avenue and which turned to proceed in a southerly 
direction on Seventeenth Street, was being Operated, as it 
turned from the said Pennsylvania Avenue into the said 
Seventeenth Street, at a rate of speed of four or five miles 
an hour; that' as the said street car was turning into Seven¬ 
teenth Street, the motorman of said car noticed the plain¬ 
tiff about fifteen feet away from his car, walking across 
the tracks in front of his car. The motorman thereupon 
rang the gong of said street car and brought it to a stop. 
When said street car came to a stop the front vestibule 
was just overlapping the front vestibule of tjhe northbound 
car. At that time both ears were at a standstill. At this 
time the plaintiff was about the middle of the northbound 
car, between the two car tracks, and he started to walk 
between the car tracks in a northerly direction toward the 
front of the northbound car. About this time the north¬ 
bound car started forward, and as it turned the curve 
going out onto Pennsylvania Avenue the pear shoved or 
the swing of the car struck the plaintiff, caujsing the latter 
to fall and strike his head against the front bumper of 
the standing southbound ear. The northbound car went 
around the curve not faster than three or four miles an 
hour. 

i 

16 Whereupon at the close of the testimony in the 
case, at the request of the defendant, the Court 

granted the following instruction numbered 3 over the ob¬ 
jection and exception of Counsel for the plaintiff, which 
is as follows: 
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“The plaintiff charges in his declaration that his injuries 
were caused by his being struck by the southbound car 
of the defendant company while the said car was in motion, 
and unless the plaintiff establishes this fact, by a prepon¬ 
derance of the evidence, then your verdict musl be for the 
defendant.” 

During the argument on the aforementioned prayer, the 
following occurred: 

“Mr. Jones: There is no charge that the northbound ear 
was guilty of any negligence at all. 

Mr. Rhodes:; It doesn’t say which one. Our contention 
is, Your Honor, the southbound car struck him and we will 
let it go to the jury on that. 

Mr. Jones: Yes, that is your claim. 

******* 


The Court: Mr. Rhodes says that is his theory now. 

Mr. Jones: That he was hit by the approaching south¬ 
bound car. 


* * * * * * * 

The Court: What is your contention, Mr. Rhodes? Do 
you claim that this plaintiff was struck by the southbound 
ear quite independent of and without reference to the 
northbound ear? 

Mr. Bhodes: No, Your Honor, he would not have been 
struck by that ear if the other ear had not pushed him 
over there. Our contention is he was struck by the south¬ 
bound ear. There is no question about that; the testimony 
is clear that he was struck by the southbound car. 

Mr. Jones: While it was in motion. 

Mr. Bhodes:,While it was in motion; it would be hard 
to strike him when it' was not in motion” (R. pp. 97-100). 

The said exception noted to the granting of the afore¬ 
mentioned instruction was duly allowed by the Court. 
17 Thereupon the court in its charge to the jury in¬ 
corporated the said above requested instruction of 
the defendant numbered 3, the full charge of the court 
being as follows: 
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“The ('ourt: Ladies and gentlemen, I am tpiite sure you 
have very dearly in your mind what the plaintiff here is 
claiming against the defendant. He brought this action 
against the Capital Traction Company complaining on this 
date, the 9th day of November, 1927, that, ad a pedestrian 
crossing the street, he got between these tracks and then, 
by reason of the negligent operation, he eliaj'ges, a car of 
this Capital Traction Company, the defendant, he received 
injuries, the extent and scope of which he jh'as told you 
about, supplemented by the testimony of his attending; 
family physician. j 

Of course, you understand, I know very Iwell by now, 
and certainly those who have served on juried before, that 
in a case of this character when a plaintiff brings an action 
complaining, as here for instance, of an act of negligence 
by the defendant resulting in physical, mental and nervous 
injuries to the plaintiff, he must prove his cade. The bur¬ 
den of proof, as we call it, rests upon the plaintiff under 
those circumstances to establish, to the satisfaction of 
the jury, the charges as alleged or set forth jin this docu¬ 
ment, called a declaration, which you will he allowed to 
take into your jury room for you to read ovef if you want 
to, but as stated by one counsel in summing ip, you must' 
remember that this document is not evidence in favor of 
the plaintiff, but it is a statement of the claim that he 
makes against this defendant and why it is ijere in court. 
You may look at ibis in the jury room, examine it, to see 
whether or not the evidence which has been admitted sat¬ 
isfies you by its preponderance in favor of the plaintiff's 
claim. One, at least, of the objects which the law recog¬ 
nizes is that of allowing the jury to take this declaration 
into the jury room with them, and you are at liberty to 
look at it and see if the evidence in the case sup- 
18 ports the claims made here. I say “Evidence”; I 
mean all of the evidence in the case, not merely the 
evidence on behalf of the plaintiff, but all of the evidence 
in the case for that matter, but the burden jis upon the 
plaintiff to satisfy you by a preponderance of jthe evidence 
that the complaint ho makes against the defendant that is 
here charged with negligence has been estabjished. You 
don’t have to be convinced beyond a reasonable doubt. 
That is the rule in criminal eases but not in la civil suit; 
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in a civil suit it is merely by a preponderance of 1 lie evi¬ 
dence. 

So you will look at this evidence in this case, all of it, 
remembering that, and then remembering too that it is a 
rule of law—1 suppose 1 must read the prayer to you 
again: Mr. Jones read it to you, but I must read it. It is 
Prayer Number 2, instruction number 2. 

“You are instructed that no presumption of negligence 
arises from the mere happening of the accident in this 
case.” 


No presumption that it happened as the result of negli¬ 
gence. You cannot indulge in any such presumption. It 
must’ be proved. 

“Before the plaintiff can recover, he must prove, by a 
preponderance of the evidence, that the defendant was 
guilty of the negligence charged in the declaration and 
that said negligence was the proximate cause of the acci¬ 
dent, and unless he establishes to your satisfaction, by a 
preponderance of the evidence, that the defendant was 
guilty of the : negligence charged in the declaration and 
that said negligence was the proximate cause of the acci¬ 
dent. then there can be no recovery in this case and your 
verdict must be for the defendant”, in that event. 

You must so find and you cannot at all rest your verdict 
upon any presumption of negligence. There is no such 
thing in the law in these cases. Negligence must be proved. 
Many an accident occurs that is the fault of no one; some¬ 
body gets hfirt; somebody gets ill through accident and 
nobody has been negligent. Somebody has suffered though 
from the occurrence; and it is a commonsensc proposi¬ 
tion—it is a rule of common experience and obser- 
19 vation of us all that one of us will have an injury, 
some one gets hurt and nobody is responsible for it. 
The mere happening of an accident can be no presumption 
of negligence based upon it; it must be established by the 
evidence. 

Now, there is another prayer I granted at the instance 
of the defendant in conjunction with what I have .just said 
in reference to the plaintiff establishing his case by a pre¬ 
ponderance of the evidence, and it is instruction number 3: 
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“Thu plaintiff charges in his declaration that his injuries 
were caused by his being struck by the southbound ear of 
the defendant company while the said car was in motion, 
and unless the plaintiff establishes this fact, by a preponder¬ 
ance of the evidence, then your verdict must be for the 
defendant.” 

That is only another way of saying, with respect to the 
particular charge in this case, that the plaintiff must prove 
his case, and the burden of proof is upon him. If he does 
not do that, the defendant is entitled to a verdict. 

You will not find in this declaration any sjpecific refer¬ 
ence to a southbound car; it is the moving car of this de¬ 
fendant that inflicted the injury. Counsel called attention 
I think very frankly in your presence, that the injury 
inflicted upon the plaintiff was inflicted by a} southbound 
car or the southbound car. There is no controversy about 
whether there were one or two cars of the tjraetion com¬ 
pany that figured in this occurrence. Obviously there were 
two. The testimony on both sides shows there were two. 
The part they played, I am not indicating, for that is for 
you to determine on the evidence. 

Now, I want to say in this connection that there are cer¬ 
tain duties which are imposed upon pedestrians that use 
the streets. Of course, when they are on the sidewalk, 
for instance, they have a right to assume that those side¬ 
walks are kept in reasonable condition or repair; they are 
constructed and maintained for use by the i pedestrians. 

But, when they come to cross the street, a pedes- 
20 Irian has a larger duty to perform than when he 
is occupying or using the sidewalk. He [must realize, 
of course, that the moment he begins to cross a street or 
avenue or road he must remember the dangers of moving 
traffic there, the dangers he might encounter if lie does 
not use reasonable care, more so than in using the side¬ 
walk which, as I have said, is constructed and maintained 
for his benefit. He must watch his course across the street 
or road or highway. He cannot close his eye^ to what he 
and every other pedestrian must know, that the streets are 
primarily intended for use of vehicular traffic of different 
'kinds; and that is true when you find a street or avenue 
which is occupied by the tracks of a street railroad com- 
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pany. They have a lawful right there to use those tracks 
and, when a pedestrian crosses a street which has rail¬ 
road tracks upon it, he must realize that there is a source 
of potential danger to him or to her and that reasonable 
care must be used in crossing. 

In this case, the defendant denies the negligence that is 
charged against it in this declaration, and it goes further 
and says that this accident occurred by the negligence of 
the plaintiff; that he contributed to the injury that he 
said was inflicted upon him and that it was caused by his 
own want of care, says the defendant, in so negligently 
conducting himself upon the occasion in question as to be 
struck by the rear of one of defendant ’s cars as it rounded 
a curve at the intersection of Seventeenth Street and Penn¬ 
sylvania Avenue, Northwest. 

Now, we here find the defendant making what the law 
calls an affirmative defense, charging this plaintiff with 
contributory negligence, and says in effect how he hap¬ 
pened to be injured on this occasion. "When the defendant 
testifies with respect to contributory negligence, he must 
establish by the evidence, satisfy you by the evidence that 
that is the truth of how the matter occurred; and, 
21 of course, on the other hand, indicating the plaintiff, 
charging negligence against the defendant. 

You have to consider the language used in the question 
of contributory negligence of which he is guilty; and in 
this case it is that the defendant so negligently conducted 
himself upon the occasion as to be struck by the rear end 
of one of the defendant’s cars as it rounded the curve at 
this intersection, about which we have heard today. Now, 
relying on its defense to the accident, the defendant itself 
must establish that before the jurors can find the plaintiff 
guilty of negligence. 

Of course, in these eases it sometimes happens that the 
defendant is negligent and the plaintiff is negligent, and 
if it should appear that the plaintiff’s negligence con¬ 
tributed to the injury of which he makes complaint against 
the defendant, he cannot recover in such a ease; and as to 
the defense of the defendant in this case that is the rule 
of law. 

It is for you to say whether that occurred, whether this 
plaintiff was guilty of contributory negligence as charged, 
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as I have read it to you here, resulting in the kind of a 
blow that was struck by the rear end of onq of the de¬ 
fendant’s cars as it rounded the corner. You can see by 
the charge of the plaintiff in his declaration and the charge 
by tlie defendant of contributory negligence how far apart 
they are in their respective claims as to how this accident 
happened. But we have all got to get together the evi¬ 
dence and it is from that evidence you have tp determine 
these questions. 

There is another thing I wish to say to you| in passing, 
two other things before I conclude. The first ione is this: 

You will recall on that plat which was submitted to you, 
and many of the witnesses have indicated in their testi¬ 
mony, the location and position of these cars anjd the move¬ 
ment of the plaintiff on this occasion and I have no 
22 doubt you have been able to visualize that scene on 
this day in November 1927, when it took place there. 
I cannot give you a scientific description of how is hap¬ 
pens, but 1 say it is law of physics that when iome object 
such as a street car rounds a curve, on one end of that object 
or street car is obliged to be out while the other end is in. 
That is a very crude statement, and you will notice I did 
not use any technical terminology. It is a matter of scien¬ 
tific fact which you and I must all take cogpizanee of, 
that a street car forty-two feet in length roundipg a curve, 
such as has been described here by the various witnesses 
in the case, one end of that street car would be in one 
direction and the other end would be in the opposite direc¬ 
tion while rounding the curve. 

Now, as to how the accident happened, it is for you to 
say as the exclusive judges of the evidence. 

There is evidence on behalf of the plaintiff tending to 
show that after the plaintiff, according to his i version of 
this occurrence, got in this space between these; north and 
southbound tracks—and he tells you that while that north¬ 
bound car was still standing there he stood there intend¬ 
ing to cross, I think he said in front of the standing north¬ 
bound car, he saw this southbound car approaching, as he 
says, at a very considerable rate of speed, and he saw 
himself in danger, and told you what steps he took to save 
himself from the apprehended danger. He tells you next 
that as this northbound car started up, it started up sud- 
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denly around that curve, and the rear end of it swung 
around toward him, and pushed him or shoved him toward 
this rapidly moving southbound car and by that ear re¬ 
ceived the blow which resulted in the injury. 

That is all denied by the other witnesses. What do you 
say about it ’? It is for you to say. 

I think there is one other point I want to bring out, 
covered by two other prayers, and I am through. 

23 It has been alleged on behalf of the plaintiff— 
much has been said about it, but it has been alleged 
on behalf of the plaintiff that even if this defendant was 
negligent on this occasion that, nevertheless, if the motor- 
man of this southbound ear had not been careless and negli¬ 
gent he would have seen or could, by the exercise of reason¬ 
able care, if he had exercised it, had seen this plaintiff in 
a point of danger in time to halt his car and avoid the 
accident. It is claimed by this plaintiff that that was not 
done. 

That is what is called in the law the last clear chance 
doctrine. It is plead in these cases usually where the plain¬ 
tiff complains of negligence on the part of the defendant 
and the defendant comes back and says “Xo, even if we were 
negligent, you are guilty of contributory negligence;” yet, 
nevertheless, the response of the plaintiff is ‘‘Well, under 
the circumstances revealed in this case, you could have 
avoided the negligence of the plaintiff even if he be negli¬ 
gent, if you exercised reasonable care. If you don’t you 
will be liable for the injury.” 

One thing more in regard to witnesses. There have been 
two witnesses on behalf of the plaintiff and the plaintiff 
himself and a larger number on behalf of the defendant. 
You have listened to all the witnesses who have been pro¬ 
duced. There is a conflict in that testimony which makes 
it a case for your determination, to find out what the truth 
of the matter is, and in that matter I read this instruction 
Number 1 of the Plaintiff: 

“In the trial of civil cases, no more than one witness is 
required to establish any fact.” 

Still that is for the jury to say in such eases that one 
witness has established a fact. 

And again: 
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“In ascertaining the preponderance! of the evi- 

24 deuce, the numerical preponderance-f” 

Mr. Jones: I object to your Honor reading that. 

The Court: This is not a criminal case; it isj a civil case. 

(Continuing reading:) 

—“the numerical preponderance of witnesses does not 
necessarily constitute a preponderance of evidence so as to 
require a contested question of fact to be decided in accord¬ 
ance therewith. The intelligence, fairness, and means of 
observation of the witnesses in determining the weight ot' 
evidence should be taken into consideration.” 

I think that is a fact clear to you. That simply means that 
the jury, in determining a case, will not say thalt because on 
one side there are ten witnesses and on the other side five 
that the case should go to the one side which had a majority 
of five and therefore your verdict should be |for the ma¬ 
jority. That is not the way the law says juries shall deter¬ 
mine a question. You must consider all of the evidence of 
the witnesses that you see on the stand and weigh it together, 
their testimony and the credibility that you will give to their 
testimony. That is all with the jury. You aiie the exclu¬ 
sive judges of the evidence and facts in the dase and the 
weight and credibility you will give to the witnesses in 
order to determine on which side the weight preponderates 
or goes in determining the facts in any given case. 

Do counsel have any exceptions? j 

ilr. Rhodes: No, sir. ! 

Mr. Jones: I understood your Honor to sgy that you 
would read the first sentence in our request Nuipber 6. 

The Court: In Number 6? 

!Mr. Jones: I understood that you would read the first 
sentence in our request Number 6. The prayer! was denied 
as submitted, but I understood your Honor would read the 
first sentence and that you would charge the sub- 

25 tance of prayer Number 7 which I don’t; think your 
Honor has covered as yet. 

The Court: You are right. j 

I will say this to you, ladies and gentlemen, in! addition to 
what I have said. 
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Yon arc instructed that the plaintiff is chargeable with 
notice that the body of a street car, in rounding a curve, 
must necessarily swing out some little distance from the 
track. I think T have explained that to the jury, but I will 
read it, nevertheless: 

And it is the duty of the plaintiff not to place himself so 
close to the track that he would be hit by the over-hang of 
the street ear as it passed around the curve. 

1 don't believe I said that last part to you, but 1 think it 
would be obvious to you from what 1 did say to you. 

(Examining Instruction Number 7.) 

Well, that is another view of that I have said with refer¬ 
ence to a car going around a curve. 

You are instructed that if a person standing near a street 
railway track is far enough away from the track to allow the 
front end of a street car to pass so close to the track that he 
will be struck by the over-hang of the rear of the ear as it 
passes around the curve, lie is guilty of negligence if he does 
not step back to escape the over-hang of said car as it 
rounds said curve. And a motorman of a street railway ear 
seeing a person in such a position, has a right to assume 
that that person will step back so as not to be hit by the rear 
end of the car as it passes around the curve. 

I think that goes without saying, if you remember what I 
did say to you on that subject. Of course, a motorman, the 
driver of a ear, has the right to assume that the pedestrian 
will realize that danger to him and avoid it.” 

26 And thereupon, as all of said exceptions were duly 
noted and allowed, as aforesaid and duly entered 
upon the minutes of the court before the jury retired to con¬ 
sider of its verdict and because the matters and things here¬ 
inbefore recited were not matters of record, in order to 
make the same part of the record herein, which is hereby 
ordered so that the plaintiff may have his case reviewed on 
appeal, the plaintiff, by bis attorneys, moves the court to 
sign and seal this his Bill of Exceptions, to have the same 
force and effect as if each and every one of said exceptions 
had been signed and sealed, which .Motion is granted by the 
court; and thereupon plaintiff tenders Ibis ins Bill of Ex¬ 
ceptions and requests the court to sign and seal the same as 
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containing substantially all the evidence adduced at the trial, 
which is accordingly done, now for then, this 3rd day of 
March, 1931. 

F. L. SIDDONS, 

Justice. 

We consent to the signing of this Bill of Exceptions. 
FRANK J. HOGAN, 

EDMUND L. JONES, 

Attorneys for Defendant. 

27 [Endorsed:] In the Supreme Court of the Dis¬ 
trict of Columbia. At Law. No. 74665. Frederick 
Shortsleeves, 616 22nd Street N. W., Plaintiff, vs. The 
Capital Traction Company, a corporation, ! 36th and M 
Street N. W., Defendant. Bill of Exceptions. Fred B. 
Rhodes, Marcus Borchardt, 314 National Press Building, 
Attorneys for Plaintiff. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5380. Frederick Shortsleeves, appellant, vs. The Capi¬ 
tal Traction Company, a corporation. Court of Appeals, 
District of Columbia. Filed Apr. 1, 1931.1 Henry W. 
Hodges, Clerk. 


(647) 





COURT OF APPEALS 
DISTRICT OF COLUMS'A 
FILED 


j-urdr^- 


CtrftK 


IN THE 

(tart nf Appals, iiatrirt of Columbia 

April Term, 1931. 


No. 5380 


Frederick Shortsleeves, Appellant, 
vs. 

The Capital Traction Company, 
A Corporation, Appellee. 


BRIEF FOR APPELLANT. 


Fred P>. Rhodes, 

Attorney for Appellant. 


The Print Craft Shop. Washington, D. C. 






IN THE 

(Emtrt of Appeals, listrirt of (Enlumbia 

April Term, 1931. 

_ 

No. 5380 

Frederick Shortsleeves, Appellant, 
vs. 

The Capital Traction Company, 

A Corporation, Appellee. 

BRIEF FOR APPELLANT. 

STATEMENT OF THE CASE. 

This cause was originated by the appellant, Fred¬ 
erick Shortsleeves, who entered suit in the Court 
below for the recovery of damages sustained by 
reason of injuries which he received in ari accident 
in which certain street cars belonging to the appellee 
were involved, it being charged in the declaration 
that (Record p. 2): 

..* * * t k e pi a ; n tiff while crossing from 

the west side to the east side of said 17th street 
near the intersection of said 17th street with 
Pennsylvania Avenue, and as the said plaintiff 
had reached a point on 17th street near the 
center of said street, and while using dvery due 
care on his part—instead of said defendant man¬ 
aging, controlling and operating its caij through 
its agents and servants with due care and pru- 

i 
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dence, as it was approaching said plaintiff, as was 
its duty, and without giving due warning of its 
approach to said plaintiff, and without slowing 
down to a reasonable speed and without keeping 
a careful and proper lookout and not stopping 
or slowing down, as was its duty as aforesaid, 
the said defendant, not mindful of its duties in 
the premises, negligently and carelessly failed 
to slow down or stop its said car before it had 
reached the point where said plaintiff was cross¬ 
ing as aforesaid, and negligently and carelessly 
ran said car into said plaintiff with force and 
violence, and hurled, knocked and pushed him 
with great force to the ground and otherwise 
forced the plaintiff along said street * * 

The plea filed by the defendant alleged, among 
other things, the following facts (Record p. 3): 

“And the defendant further says that the 
injuries, if any, suffered by the plaintiff upon 
the alleged occasion in question were caused by 
his own want of care in so negligently conduct¬ 
ing himself upon the occasion in question as to 
be struck by the rear end of one of defendant’s 
cars as it rounded a curve at the intersection 
of 17th street and Pennsylvania Avenue, N. W., 
in a lawful and careful manner and without any 
negligence on the part of the defendant or any 
of its servants or employees.” 

At the first trial of this case the jury reported that 
they were unable to agree and w : ere thereupon dis¬ 
charged from further consideration of the case. At 
the second trial the jury rendered a verdict for the 
defendant. 
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ASSIGNMENT OF ERROR. 

The Court erred in granting defendant’s Requested 
Instruction No. 3. 


THE ISSUE. 

The sole question for determination on this appeal 
is whether the trial court was, by the wording of 
the Declaration quoted above, justified in granting 
the defendant’s Requested Instruction No. 3, and 
charging the jury as follows (Record p. 15): 

“The plaintiff charges in his declaration that 
his injuries were caused by his being struck by 
the southbound car of the defendant company 
while the said car was in motion, and unless the 
plaintiff establishes this fact, by a preponderance 
of the evidence, then vour verdict must be for 
the defendant.” 


ARGUMENT. 

It will be observed, from a reading of the record, 
that two cars belonging to the appellee were involved 
in the accident in which the appellant was injured. 
It will further be noticed that the plaintiff’s declara¬ 
tion does not specify which of these cars inflicted the 
injuries of which he complains. The Court!, however, 
as shown by the instruction quoted above, instructed 
the jury that the declaration charged that the plain¬ 
tiff was struck by a southbound car. It is! clear that 
no such averment is contained in the declaration. 
The Court further instructed the jury that the plain¬ 
tiff could not recover unless he established the fact 
that he was struck by a southbound car while said 
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car was in motion. It is the contention of appellant 
that the Court committed error in thus charging 
the jury. 

At the trial of the cause the plaintiff testified (Rec¬ 
ord p. 10) that on the 9th day of November, 1927, 
he was proceeding in a northerly direction on Seven¬ 
teenth Street, Northwest, in the City of Washington, 
District of Columbia; that when he reached the side¬ 
walk on the south side of Pennsylvania Avenue, 
Northwest, he turned in an easterly direction and 
proceeded to walk across the said Seventeenth Street; 
that at the time there was a northbound street car 
of the defendant company standing still on the north¬ 
bound track of the defendant company on the said 
Seventeenth Street: the front part of this street car 
was on the curve leading into Pennsylvania Avenue 
and the redr end of this street car was on the straight 
track on Seventeenth Street; when the plaintiff got 
about even with the front end of the standing north¬ 
bound street car, he decided that by reason of the 
number of tracks and switches at this point that he 
would walk in rear of the street car rather than in 
front of it; he turned and started to walk beside the 
car, and between the north and southbound tracks 
in a southerly direction, for the purpose of passing 
in rear of said street car. When he had proceeded 
about one-half of the length of said street car, he 
heard a noise coming from Pennsylvania Avenue; 
he turned around and saw another street car turning 
into Seventeenth Street from Pennsylvania Avenue 
and proceeding in a southerly direction. The south- 


5 

i 

bound car was coming so fast that it was impossible 
for him to get around in rear of the northbound car, 
and the southbound car did not slacken its speed until 
after the accident. He hurried to get around the 
rear end of the northbound car, but at about this 
time this street car started forward and pushed him 
in front of the moving southbound car, which struck 
him, and knocked him a distance of approximately 
ten feet and across and to the east of the northbound 
car track. The northbound car did not hit hi m ver y 
hard, but merely pushed him in front of tljie south¬ 
bound street car. 


It will be observed from the foregoing that it was 
the contention of the plaintiff that the northbound 
car struck or pushed him into the southbound car 
and that it was the contact of his body with the 
southbound car that caused his injuries. There was 
no question raised in the case but that the appellant 
was seriously injured by cither the northbound or 
the southbound car. The appellant testified that 
when he entered the intersection the northbound car 
had not started, and that it was the starting of this 
car, while he was in this perilous situation, that 
caused the accident. Testimony offered on behalf 
of the appellee also showed that the northbound car 
was at a standstill while the appellant was in this 
perilous position and that he was thrown into the 
front bumper of the southbound car. 

During the argument concerning the granting of 
defendant’s Requested Instruction No. 3, the follow- 
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mg colloquy took place between the Court and counsel 
for plaintiff (Record p. 12): 

"The Court: What is vour contention, Mr. 
Rhodes? Do you claim that this plaintiff was 
struck by the southbound car quite independent 
of and without reference to the northbound car? 

Mr. Rhodes: Xo, Your Honor, he would not 
have been struck by that car if the other car 
had not pushed him over there. Our contention 
is he was struck by the southbound car. There 
is no question about that; the testimony is clear 
that he was struck by the southbound car. 

Mr. Jones: While it was in motion. 

Mr. Rhodes: While it was in motion; it w-ould 
be hard to strike him when it was not in motion.” 

It is difficult to conceive how, in view of the word¬ 
ing of the declartion, the Court could have instructed 
the jury as it did. Although the Court stated (Rec¬ 
ord p. 15) that the declaration did not specifically 
make reference to a southbound car, yet it instructed 
the jury that unless the southbound car was moving 
there could be no recovery by the plaintiff. In other 
words, if the jury had found that the car had been 
moving at the rate of one inch an hour they could 
have brought in a verdict for the plaintiff, but if the 
car had come to a complete stop there could be no 
recovery. 

It is agreed by both parties to this cause that the 
plaintiff was thrown by the northbound car into the 
southbound car and therefore it is submitted that it 
could have made no difference whether the car was 
or was not moving. The only difference which 


would have occurred had the southbound |car been 
moving is that the appellant would have beeji injured 
more severely. Certainly if the car had jnot been 
there he could not have been thrown into it,! whether 
it was moving or not. Both were cars of defendant 
and if the defendant had desired to have: been in¬ 
formed as to which car plaintiff referred to in his 
declaration he could have secured that information 
by filing a motion to require the plaintiff to make 
his declaration more specific. 

Counsel for appellant believed that the testimony 
showed that the southbound car was moving, but 
it is inconceivable that the plaintiff would lose his 
right of action against the defendant, which owned 
both cars, simply and solely because of the fact that 
the car into which he was thrown by another car 
did not happen to be in motion. It will be noticed 
that under the instruction given by the Cobrt even 
had the jury found that the operator of the north¬ 
bound car was grossly negligent in striking and push¬ 
ing the plaintiff into the other car, the plaintjiff could 
not have had a recovery against the defendant be¬ 
cause the declaration inferred that the plaintiff’s 
injuries were caused by the southbound can, but by 
that misconstruction of the allegations of the declara¬ 
tion and of the testimony of the case, the! plaintiff 
was deprived of his right to have the jury ^consider 
whether or not the defendant was guilty of negligence 
in causing the injuries which he suffered. 

In view of the foregoing it is respectfully urged 
that error was committed in the granting of de- 
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fendant’s Requested Instructon No. 3, and that this 
cause should be reversed and remanded. 

Respectfully submitted, 

Fred B. Rhodes, 

Attorney for Appellant. 
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Preliminary Statement. 

In this brief the appellant will be designated as 
plaintiff, and the appellee as defendant, to conform 
to the alignment of the parties in the trial court. 

The accident in which plaintiff was injured occurred 
on the 9th day of November, 1927, at the intersection 
of the Seventeenth Street and Pennsylvania Avenue, 
Northwest, in this city. j 

At this point the defendant company piaintains 




9 


street railway tracks on both Pennsylvania Avenue 
and Seventeenth Street. 

Certain of defendant’s street ears which proceed 
in a westerly direction on the said Pennsylvania Ave¬ 
nue, turn south on Seventeenth Street. The street 
cars of the defendant company which travel in a 
northerly direction on Seventeenth Street turn east¬ 
erly on Pennsylvania Avenue. 

The plaintiff was injured as he was crossing from 
the west to the east side of Seventeenth Street at 
about the crosswalk on the south side of Pennsyl¬ 
vania Avenue. (R. pp. 10-11.) 

Plaintiff’s Version of the Accident. 

The plaintiff testified that as he was crossing Sev¬ 
enteenth Street there was a northbound street car of 
the defendant company standing still on the north¬ 
bound track; the front part of this street ear was on 
the curve leading into Pennsylvania Avenue and the 
rear of the street car was on the straight track on 
Seventeenth Street. Alien the plaintiff got about 
even with the front of the standing street car he de¬ 
cided to walk in rear of this car rather than in front 
of it. He'thereupon turned and started to walk be¬ 
side the street car in a southerly direction between the 
north and southbound car tracks. When he had pro¬ 
ceeded about one-half of the length of said street car 
he heard a noise coming from Pennsylvania Avenue. 
He thereupon turned around and saw another street 
ear turning into Seventeenth Street from Pennsyl¬ 
vania Avenue and proceeding in a southerly direc¬ 
tion. The southbound street car was coming so fast 
that it was impossible for him to get around in rear 
of the northbound car. The southbound street car 
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did not slacken its speed until after the accident. The 
plaintiff hurried to get around the rear end of the 
northbound street car but at about this time this 
street car started forward and pushed him in front 
of the moving southbound street car, which struck him, 
and knocked him a distance of approximately! ten feet 
across and to the cast of the northbound car track. 
The northbound ear did not hit him very hard but 
merelv pushed him in front of the southbound car. 
(R. p.' 10.) 

No other witnesses were called by the plaintiff to 
testify as to how the accident happened. 

Defendant’s Version of the Accident. 

The defendant called a number of witnesses whose 
testimony tended to prove the following facts: 

That the street car of the defendant company which 
had been proceeding in a westerly direction On Penn¬ 
sylvania Avenue, and which turned to proceed in a 
southerly direction on Seventeenth Street, was being 
operated as it turned from Pennsylvania Avenue into 
Seventeenth Street, at a rate of speed of four or five 
miles an hour. That as the said street car whs turn¬ 
ing into Seventeenth Street the motorman of said 
street car noticed the plaintiff about fifteenth feet 
away from his street car, walking across the tracks in 
front of said street car. The motorman thereupon rang 
the gong of said street car and brought it toj a stop. 
When said street car came to a stop its front vesti¬ 
bule was just overlapping the front vestibule of the 
northbound street car. At that time both street cars 
were at a standstill. The plaintiff was then about the 
middle of the northbound street car, between the two 
car tracks, and lie started to walk between the two 



4 


street car 1 tracks in a northerly direction toward the 
front of the northbound street car. About this time 
the northbound street car started forward, and as it 
turned the curve going into Pennsylvania Avenue the 
rear end of the street car as it swung out struck the 
plaintiff, causing him to fall and strike his head 
against the front bumper of the standing southbound 
car. The northbound street car went around the curve 
not faster than three or four miles an hour. (Ii, p. 11.) 

The Issue. 

The sole issue to be determined in this case is 
whether or not the Trial Justice was right in granting 
defendant's requested instruction number 3, which is 
as follows: 

“The plaintiff charges in his declaration that 
his injuries were caused by his being struck by 
the southbound car of the defendant company 
while the said car was in motion, and unless the 
plaintiff establishes this fact, by a preponderance 
of the evidence, then your verdict must be for 
the defendant.” (R. pp. 11-12) 

Argument. 

It is a fundamental rule of law that a plaintiff must 
prove the case alleged in the declaration, and no 
other. 

Although the words “southbound street car” are 
not used in plaintiff’s declaration, nevertheless it is 
perfectly obvious that this is the street car therein 
referred to. There has already been set forth in this 
brief a summary of plaintiff’s testimony. Tt is rea¬ 
sonable to assume that the plaintiff when he consulted 
his attorney prior to the institution of suit stated the 
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facts to him substantially as he testified at the trial. 

Plaintiff’s attorney being advised by the plaintiff 
as to how the accident happened, thereupon prepared 
the declaration in which the following allegations ap¬ 
pear : 

“ * * * instead of said defendant managing, con¬ 
trolling and operating its car through its agents 
and servants with due care and prudence, as it 
was approaching said plaintiff, as was its duty, 
and without giving due warning of its approach 
to said plaintiff, and without slowing down to a 
reasonable speed and without keeping 4 careful 
and proper lookout and not stopping or! slowing 
down, as was its duty as aforesaid, the!said de¬ 
fendant, not mindful of its duties in the premises, 
negligently and carelessly failed to slow down 
or stop its said ear before it had reached the point 
where said plaintiff was crossing as aforesaid, 
and negligently and carelessly ran said !car into 
said plaintiff with force and violence, and hurled, 
knocked and pushed him with great force to the 
ground and otherwise forced the plaintiff along 
said street, whereby and as a result of which, his 
head was severelv and painfullv lacerated and 
contused * * ‘(B. p. 2.) 

From a reading of the above quotation it is per¬ 
fectly clear that the plaintiff only complained of the 
negligence of the motorman of one street car|. There 
is no allegation in the declaration, either direct or in¬ 
direct, which charges that the motorman of tlie north¬ 
bound street car operated his car in such a negligent 
manner as to push plaintiff in front of the approach¬ 
ing southbound car. 

The uncontradicted testimony in the case both from 
plaintiff and defendant’s witnesses shows that as 
plaintiff approached defendant’s northboard street car 
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said street car was at a standstill. It therefore can¬ 
not reasonably be contended that the allegations in the 
declaration that defendant’s street car as it was ap¬ 
proaching the plaintiff failed to give due warning' of 
its approach; that the motorman of said street car 
failed to keep a careful and proper lookout; and that 
the motorman of said street car carelessly failed to 
slow down or stop said street car before it reached 
a point where plaintiff was crossing the said car 
tracks as aforesaid, can be said to apply to the north¬ 
bound street ear which had reached the place of the 
accident prior to plaintiff’s crossing the street, and 
which was at a standstill just prior to the accident. 
These allegations can only refer to defendant’s south¬ 
bound street car. 

As we liave heretofore pointed out there is no alle¬ 
gation in 1 the declaration to two street cars; refer¬ 
ence is only made to one street ear. 

The correctness of our contention is indubitably 
established by the following colloquy between the 
Court and counsel, which occurred during the argu¬ 
ment, relating to defendant’s requested instruction 
number 3. During the argument on this instruction 
the following occurred: 

“Mr. Jones: There is no charge that the north¬ 
bound car was guilty of any negligence at all. 

Mr. Rhodes: It doesn’t say which one. Our 
contention is, Your Honor, the southbound car 
struck him and we will let it go to the jury on 
that. 

Mr. Jones: Yes, that is your claim. 

* * * 

The Court: Mr. Rhodes says that is his theory 
now. 
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Mr. Jones: That he was hit by the approaching 
southbound car. 

* * * 

The Court: What is your contention, Mr. 
Rhodes? Do you claim that this plaintiff was 
struck by the southbound car quite independent 
of and without reference to the northbound car? 

Mr. Rhodes: No, Your Honor, he vjould not 
have been struck by that car if the other car had 
not pushed him over there. Our contention is he 
was struck by the southbound car. There is no 
question about that; the testimony is clear that 
he was struck by the southbound car. 

Mr. Jones: While it was in motion. 

Mr. Rhodes: While it was in motion; it would 
be hard to strike him when it was not in mo¬ 
tion.” (R. p. 12.) 

From the reading of the above quotation there can 
be no question but that the plaintiff’s contention at 
the the trial was that he was struck by tide south¬ 
bound street car while it was in motion, and that he 
was willing to submit his case to the juryl on that 
issue. 

The granting of the defendant’s requested) instruc¬ 
tion number 3 therefore merely submitted thb case to 
the jury on a theory which was in exact accord with 
plaintiff’s contentions, and on the very issie which 
plaintiff’s counsel solemnly stated in open |court he 
was willing to rest his case. 

This position definitely taken in open court during 
the trial of the case cannot now be departed from and 
the plaintiff cannot and will not be heard to ;say that 
the Court erred in doing what he himself saifl he was 
perfectly willing to have the Court do. 

Where the admissions of counsel take the j form of 
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mutual concessions for a scheme of trial they are 
irrevocable. Luther v. Clay, 100 Georgia 236; 6 C. J. 
650. 

It cannot be questioned but that all proceedings in 
Court to enforce the remedy to bring the claim, de¬ 
mand, cause of action, or subject matter of the suit to 
hearing, trial determination, judgment and execution, 
are within the exclusive control of the attorney. 
Bonnifield vs. Thorpe. 79 Fed. 124; G C. J. 643. 

This Court, in the case of Parish v. Hedges, 34 
App. D. C. 20, said: 

"It may be stated as a general proposition that, 
where the relation of attorney and client exists, 
the law of principal and agent generally applies, 
and that the client is bound by the acts of the 
attorney within the scope of his authority.” 

Certainly it cannot be contended that plaintiff’s 
attorney in ihe trial of the case exceeded his authority 
when he stated that plaintiff’s contention was that he 
was struck by the southbound street car while it was 
in motion, and that he was ready to let the ease go to 
the jury on that issue. 

In the case of Oscanyan v. Winchester Repeating 
Arms Company, 103 U. S. 261, 26 L. Ed. 539, the 
Supreme Court of the United States speaking through 
Mr. Justice Field said: 

‘‘In the trial of a cause, the admissions of 
counsel, as to matters to be proved, are constantly 
received and acted upon. They may dispense 
with proof of facts for which witnesses would 
otherwise be called. They may limit the demand 
inadh or the set-off claimed. Indeed, any fact 
bearing upon the issues involved, admitted by 
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counsel, may be the ground of the court’s pro¬ 
cedure, equally as if established by the clearest 
proof; and if, in the progress of a trial, either Dy 
such admission or proof, a fact is developed 
which must necessarily put an end to the action, 
the court may, upon its own motion or that of 
counsel act upon it and close the case.” 

Certainly the granting of the aforesaid prayer had 
no tendency whatever to confuse the jury as to the 
issue involved, for the Court after reading the prayer 
to the jury made the following statement: 

“That is only another way of saying,! with re¬ 
spect to the particular charge in this case, that 
the plaintiff must prove his case, and the burden 
of proof is upon him. If he does not do that, the 
defendant is entitled to a verdict. 

You will not find in this declaration any specific 
reference to a southbound ear; it is the moving 
ear of this defendant that infiicted the injury. 
Counsel called attention I think very fifankly in 
your presence, that the injury inflicted upon the 
plaintiff was inflicted by a southbound chr or the 
southbound car. There is no controversy about 
whether there were one or two cars of ithe trac¬ 
tion company that figured in this occurrence. 
Obviously there were two. The testimony on both 
sides shows there were two. The part they 
played, I am not indicating, for that is! for you 
to determine on the evidence.” (R. p. 15) 

We respectfully insist that the only case alleged in 
plaintiff’s declaration was fairly submitted to the 
jury by the Trial Justice. There can be no question 
but that the negligence charged in the declaration was 
the alleged negligence of the motorman of the ap¬ 
proaching southbound car. It was admitted by plain¬ 
tiff’s counsel at the trial, that plaintiff’s contention 
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was that ho was hit by the southbound ear while it 
was in motion and that ho was willing to submit the 
ease to the jury on that issue. 

The jury having found against the plaintiff on the 
issue which he himself selected, he now wishes to al¬ 
lege one case in his declaration and prove another 
at the trial. This obviously he cannot do. 

Conclusion. 

We respectfully submit that the Trial Justice was 
right in grant ing the defendant’s requested instruction 
number 3, and that the judgment appealed from 
should be affirmed. 

Frank J. Hogan, 

Edmund L. Jones, 

Attorneys for Appellee. 

Washington, D. C., 

December 31, 1931. 



